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May 7, 1982 
THE COURT : Are you ready to proceed, Mr. Veeder? 
J-1R. VEEDER : Yes . I would like to proceed 
particularly in regard to the issues that came up 
yesterday concerning which Mr. Sweeney made some 
statements as to previous rulings by the Court going 
back to Judge Vorhees and maybe before that. 
THE COURT: If you cite an Order , Mr. Veeder, 
and give me the date of it , i t would be helpful. 
MR. VEEDER: The Order of July 17, 1979, is one 
that Your Honor has declared to be binding upon us by 
reason of the fact , as I understand it, that no appeal 
was taken from it. 
There was, of course'· ~n appeal taken from 
it , and on the face of the Order and very specifically 
by Judge Vorhees, he said the Order would terminate 
at the end of the 1979 season. 
THE COURT : How is that handled now on the appeal. 
MR. VEEDER: I appealed from it. I wrote part 
of my brief in regard to it. 
THE COURT: Did the Circuit address it at all? 
MR. VEEDER: The Circuit didn't address it, and 
I didn't pursue it , of course. 





























THE COURT: In oral argument was it addressed, or 
anything? 
MR. VEEDER: No, no. I put it in the briefs, 
put in there that it was as to the provisions in it 
as to the 1979 termination of it. 
The matter was specifically provided for 
by Judge Vorhees. The Order was presented to him by 
the State of Washington, and he said that he was going 
to terminate this at the end of the 1979 season. On 
Page 2 of the Order at line 17, paragraph l(d), he 
wrote in his own handwriting, "during the 1979 
irrigation season." 
So, this matter terminated and the matter 
was moot at the end of the ' 79 irrigation season. 
THE COURT: What do you think -- what bearing on 
this issue does the language of the Circuit Court have 
where they talk about a percentage of the water based 
on total acreage in the watershed and a percentage of 
the reserved water? 
MR. VEEDER: I am going to address that in the 
evidence that I am going to offer, and I want to be 
very sure what the record shows from yesterday. 
I didn't go into it yesterday because we 
wanted to move alo~g. Now, if I comprehend the 
present status of the record, Your Honor has ruled, 





























or at least indicated, that Mr. Walton could proceed 
to use water pumped into the stream by the Colville 
Confederated Tribes. 
THE COURT: Yes. I reserved the question as to 
whether there would have to be compensation on that 
issue, as I recall. 
MR. VEEDER: Wel l , assuming the validity of the 
1979 Order, Your Honor, which I deny; I think by its own 
terms, it went out of exist ence. 
THE COURT: Assume that it did. My question is 
where do we stand now under the Circuit Opinion on 
that? 
MR. VEEDER: In the Circuit? We are talking about 
this year's operation. 
THE COURT: No, but assume for purposes of argu-
ment that you are correct that Judge Vorhees ' Order 
expired by its own term, and assume for purposes of 
a~gument that there are rights to the water in the 
Waltons, the f~ct that that water may be pumped -- it's 
all part of the same source of water ~s I read the 
Circuit Opinion. There is so much reserve water on the 
reservation, and this comes back to my question yester-
day .. 
Assume we were talking here strictly about 
an allottee so there was no question of due diligence or 





























anything else, and the allottee has X acres, and one 
party pumps the aquifer in some manner so that it 
affects the ability of the other party to draw water. 
We are still dealing with one body of water whether it 
is pumped into the stream or left i n the aquifer . 
MR. VEEDER: The important thing here, in our 
view, and I think this comes down to the 1982 irriga-
tion season, is that if there has been a reduction in 
the flow of water, it primarily stems from the fact 
that Mr. Walton's pump is so situated that he is 
pumping away from t he surface flow. 
THE COURT: But, both the testimony is that all 
of the wells reduces the surface flow. 
MR. VEEDER: What I am sayi~g, Your Honor, is 
that certainly Mr. Walton should not be permitted to 
take pumped wa t er that is place.d in the stream by the 
Tribe on the basis that, and this is where I strongly 
disagree with Mr. S\-1eeney, never at any time did the 
Court state that Mr. Wa l ton would be entitled to the 
natural flow of the stream; never, and if Your Honor 
is proce.eding on the basis of what Mr. Sweeney stated, 
I think it is most unfortunate because what he said wa~ 
incorrect. 
THE COURT: Well, I understand, yes, that you have 
different version~ of what law should ·be applied here. 





























MR. VEEDER : I am talking about what transpired. 
There was never any time that a Court dec l ared , this 
Court where Judge Vorhees, who was presiding, or 
whether it was Judge Neill, the i ssue has always been 
here , that of Mr. Walton taking water being pumped 
into the stream. 
We are saying that if we go into this 
irrigation season where Mr. Walton will divert a ha l f 
second foot of water on the basis of the record, 
if I understand what Mr. Sweeney was saying, then we 
are ·in an area of very great damage, and assuming 
I want to go back once more to what I had Mr. Sweeney 
read into the record. Contrary to what he has stated, 
the Order of July 19, or the 17th, 1979 , is very 
specific.. It says, "The Defendant Walton shall not 
interfere with the delivery of ground water placed 
in the stream by the Tribes designated for downstream 
use . " Well, all water we put in is for downstream 
use. 
THE COURT: What are you t rying to do here? 
Are you trying to clear the record from your version 
from Mr. Sweeney's? 
MR. VEEDER: Yes, and I want to make the record 
very c l ear that we are in this position, and before 
very long, some kind of an order is going to have to 
WAYNE C. LENHART 
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be entered for the 1982 irrigation season. 
THE COURT : Yes. I have asked you to address 
that at some point here. 
MR. VEEDER: Yes. I am laying a predicate for 
the addressing of it. I don ' t know what your time 
schedule is now, but I wanted it very clear that we 
totally disagree with what Mr. Sweeney said , and when 
I said we no longer felt that we could no longer be 
bound by the Department of Justice, I move now that 
we absolutely be freed from any representation by 
the Department of Justice, and I would like to have a 
ruling on that from Your Honor today if we could have 
it, because so far as I'm concerned, we are being 
gravely damaged by the conduct of the Department of 
Justice . 
THE COURT: Do I have authority to tell the 
government that they can ' t control the water that the 
government ho l ds in trust? 
MR. VEEDER: I think that you have the power, 
Your Honor, and I think that there is a responsibility 
to see that the Tribe has its day in court, and I 
think we are being denied our day in court when we 
have a representative in this courtroom who has 
created an impossible situation for the Tribe. 
THE COURT : l!Vell , ,.;rhat do you suggest I do? 
WAYNE C. LENHART 
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Should I ask Hr . Sweeney to leave? 
MR. VEEDER: I think all that I ask you to do, 
Your Honor, is to rule that you deny our Motion so 
that the matter will go to appeal. 
THE COURT: Deny your motion for what? 
MR. VEEDER: To have it specific that we are 
not going to be bound by any of the representation 
by the Department of Justice. 
Now, I have been specifically told to do 
that by the Tribe. I am doing what they to l d me to 
do, and I certainly concur in what they say. 
THE COURT: I would like you to present some 
authority on t hat if you are serious about that. 
MR. VEEDER: Yes, ye·s. I am very serious. In 
fact , if .you would like some authority, I can give 
that to you right now . 
On February 22, 1982, the Court of Appeals 
for the 9th Circuit said this : It said that when 
the Depar~ent of Justice, obviously a conflict of 
interest here because they are certainly supporting 
Hr . Wham 
THE COURT: Well, you are saying that if the 
. government doesn't agree. with the Tribe, there is 
inherently some kind of conflict of interest that 
should restructure the case? 





























MR. VEEDER: Well, I think that what the 9th 
Circuit case said was this: Certainly, the Tribe is 
not adequately represented by the Department of 
Justice. They said that again in the San Carlos case 
of February 23, 1982. They are not reported yet . 
THE COURT: Well, do you think that the government 
is required to place the same interpretation of t he 
9th Circuit as you do? 
MR. VEEDER : I think the government is obligated 
as a trustee. 
THE COURT: But, they have an obligation to the 
Court also, don 't they? I mean, obviously you, Mr . 
Veeder , and I think in good faith, d i sagree with the 
9th Circuit Decision in this case. That is pretty 
apparent. 
MR . VEEDER ; But , you see, that's not involved 
here. 
THE COURT: Well, what I am sayi~g is if you 
interpret . that case one way, and the government 
interprets it anot her, does that mean there is some 
type o f conflict of interest between the government 
and the Tribe? 
MR. VEEDER: Oh, yes, yes , yes . 
THE COURT: Now, keep in mind that our timing is 
tight. 
WAYN E C. LENHART 
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MR. VEEDER: Our timing, yes, but this is 
extremely important. 
THE COURT: But, just a moment. It is important 
to complete the testimony today, too, Mr. Veeder. 
That is what I am saying, so don't let that go by. 
MR. VEEDER: No , no. The testimony is extremely 
important to us. What we are saying here is that we 
want .it ver·y, very clear that whatever ruling you 
make that it be a specific ruling either that the 
Department of Justice can represent the Tribe under 
the circumstances, or that it cannot. 
If you are saying, "I overrule your motion 
to have it so appear in the record, the Department 
of Justice is not representing the Tribe," that's an 
order. That's what I would like. 
THE COURT: What if I say that the Department of 
Justice, representing the United States, has to 
comply with Federal law insofar as its representation 
of the Tribe is concerned? 
MR. VEEDER: That really wouldn't reach it. 
That wouldn't really reach it. 
THE COURT: Mr. Sweeney, do you have a comment 
on this? 
MR. SWEENEY: . Yes, I do, Your Honor. Throughout 
the history of t his case, there have been disagreements 





























between the positions that have been advocated by the 
position of the United States and those advocated 
by Counsel for the Colville Tribe . 
THE COURT: That's probably an understatement. 
MR. SWEENEY: It is an understatement. I don't 
believe there is anywhere in the record where there 
has been any indication or instance where the Tribe 
has been so called bound by any position by the United 
States, particularl y in those areas where there has 
been disagreement. 
The United States is the trustee . It has 
the ownership of the lands and the waters that are 
involved in this case, and on its own behalf and in 
its position as a trustee, it has the right and the 
duty to appear in this court to present its views on 
the situation. 
Certainly, the Tribe can have differing 
views and it has had throughout the history of this 
case. 
As far as being an adversary, Your Honor, 
that, as .it may be, as it may occur because of the 
positions taken by the United States, but certainly, 
it hasn't hindered the Tribe in any presentation of 
its position throughout the history of this case. 
THE COURT: Well, I read your brief and it appears 
WAYNE C. LENHART 
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to me that the government is saying, in effect, what 
the same thing the Tribe is sayi~g about the bottom 
line of this case insofar as the Wal t ons ' entitlement 
to water. 
MR. SWEENEY: Yes, Your Honor. 
MR. VEEDER: I don 't want to digress from the 
point we made here. Mr. Sweeney i s representi~g to 
this Court, contrary ·to what I think the facts are , 
that this Court has ruled that Mr. Walton is entitled 
by some Court order to take water that we pump into 
the stream . That is the issue here today. 
THE COURT : That is a matter that the Court has 
to decide eventually, but I want to move along with 
these proceedings. 
If your motion is in some manner to eliminatE 
the government from participat~o~ i n this case, 
it is denied. 
MR. VEEDER: Oh , no, no, no. 
THE COURT : If you are merely wanting to put on 
the record that there are differences of opinion 
between _Counsel for the government and Counse l · for 
the Tribe, I recognize that. 
MR. VEEDER : All I ask is that you either rule 
for or against the proposition that I have presented 
that we would not be bound by what is done here. 
WAYNE C. LENHART 
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THE COURT: Well, I am going to rule that the 
government is required to carry out its obligations 
under the appropriate Federal law, and whether some-
body is bound by something or not , I don ' t know what 
you are referring to, but the evidence in this case, 
the factual evidence and the law applied to it is 
my job to evaluate regardl ess of whether Mr. Sweeney 
agrees with it or you agree with it or anybody else 
agrees with it except the Circuit. 
So, that is the ruling I will make. 
MR . VEEDER: Well, I think the rule in the 9th 
Circuit now is that the government cannot force itse l f 
upon the Tribe under the circumstances that prevail 
here, and I think a ruling that we can be bound by 
what they. do will be important . 
THE COURT : Well , you cite.the case to me and we 
will take a look at it. 
MR. VEEDER: The cases are Northern Cheyenne v. 
Adsit; I be l ieve it is A-D-S-I~T. It came down 
February 22, 1982. It is a Slip Opinion now, and 
San Carlos Tribes v. Arizona, which carne down February 
23, 1 982 . Those are the issues. 
THE COURT: Do you have those dates, Mr. Cullitan? 
MR. CULLITAN: · Yes . 
THE COURT: All right. Let's proceed with the 






























MR . PRICE: Your Honor, may I make one statement? 
THE COURT: Yes. Just a moment. I guess we 
neglected to give everybody a turn here. Go ahead, 
J1r. Price. 
MR. PRICE : For some reason, the allottees keep 
getting left out of this case. The government has 
a trust duty for their interest in lands, reservation 
lands, trust lands, which go to the interest of all 
the parties; the Tribe is but one. 
THE COURT: If you could approach the podium, 
Mr. Price , I think the Reporter can hear you better. 
MR. PRICE: For some reason, Mr. Veeder gets or 
fo~gets about the allottees in this case and is 
attempting to represent to t his Court that the Tribe 
is the only interested party here. 
The allottees have a critical stake in the 
outcome of this case in terms of whether the Tribe 
may prejuqice their rights in the future. The allottees 
are at stake here. 
The . government has a trust duty to all 
interests on that reservation, not just the Tribe. 
The Tribe is but one part of it, and I think the Court 
needs to keep tha~ in mind. I don't think we need 
to have Hr. Veeder continuing to remind the Court that 


























the Tribe is not necessarily pl~ased with the 
government's position. That does nothing to add to 
the proceeding, but I have been instructed to, by my 
client, to inform this Court that if the Justice 
·Department would like to come and sit at our table 
and align with us , they would be welcome to do so. 
MR. VEEDER: I think that would be a good idea. 
THE COURT : I \...rill permit the . government to sit 
where you like to sit. 
MR. VEEDER: I didn't ask them to leave, Your 
Honor. 
ELMER M. CLARK , called as a witness on beha l f 
of the p l aintif f herein, 
having been first duly sworn, 
was examined and testified as 
follows: 
.THE CLERK: Would you please state your fu l l 
name to t he Court and spell your last? 
THE WITNESS: Elmer M. Clark. 
23 DIRECT EXAMINATION 
24 BY .I\1R . VEEDER: 
25 Q. Where do you reside, Mr. Clark? 
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I reside in Inglewood, Colorado. 
What is your business? 
Land surveyor and an aerial surveyor . 
What does that entail? What is entailed in t he land 
. survey that you perform? 
It is best described as locating myself on the surface 
or the face of the earth and making precise measure-
roents. Aerial surveys involve what is generally known 
as phot~grammetry which is a method of taking aerial 
photographs, interpreting the data, correlat ing it 
with ground surveys, and producing precise maps. 
How long have you been involved in the work o f aerial 
photography and interpretation of it? 
I started worki~g closely with aerial photography in 
1945, in _the U.S. Marine Corps, and I have worked 
with aerial surveys and land surveys complete l y or 
consistently since then. 
Duri~g the period in th.e Marine Corps, what were your 
particula~ t asks? 
In 1945 , I had t aken several survey courses in the 
Marine Corps, became a surveyor in an artillery 
batallion , and a senior NCO in the operations section 
which included reconnais.sance,surveying, and mapping. 
Now, would you state into the record your experience 
as a land surveyor? 
WAYNE C. LENHART 
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A. I am a Registered Land Surveyor in seven states, 
part by examination and t he rest reciprocity. I 
have worked in t he. commercial field of surveyi~g since 
1946. I was a Chief Surveyor for the Shell Oil 
Company in the Rocky Mountain area for 14 states. 
I have been in business for myself for 25 
years makipg boundary surveys on Spanish Land Grants, 
subdividi~g unsurveyed lands, and surveys of that 
nature. 
Q. Did you ever do any aerial photography on your own? 
A. Yes, sir. I own my own plane. I have over 2,000 
hours as a pilot in command of aerial photographic 
missions . 
Q. What would be the purpose . of the development of this 
aerial photography in r~gard to the characteristics 
of t he lands irr~gable, non-irrig~ble, whatever? 
A. This aerial phots>graphy was used by geol ogists for 
natural resource studies making maps which involve the 
interpretation of the photogr·aphs and making determina-
. . . . . 
tions on crop sizes, mining areas, roads, highways, 
airports. 
Q. You have done this work in regard to ~griculture? 
A. Pardon me, sir? 
Q. You have done this- work in regard to agriculture? 
~ Yes, personal l y. 
WAYNE C. LENHART 
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Q. Now, at the present time, do you have any position, 
national position in regard t o photogrammetry? 
A. I have been a member of the American Society of 
Photogrammetrists f or many years. It is a technical 
.society for aerial surveys. I am presently servi~g 
as a committee member on the Steering Committee to 
write the specifications for photogrammetric mapping 
and engineeri~g. 
Q. Now, what does that mean? 
A. This commit tee. consists of mil i t ary representatives, 
government representat ives , university and research 
representatives , and private industry, and we are 
writing specifications for the aerial phot ography, 
the interpretation and photogrammetry related to 
aerial s~rveys and topographic maps. 
Q. Are you involved in any o~going lit~gation involving 
interpretation of aerial photographs? 
A. Yes , sir. I am a key witness or expert witness for 
the State of Ohio v . Kentucky in R~gion 29 presently 
before the Supreme Court. 
Q. What is involved there? 
A. That is to the determination of the 1792 northerly 
low water mark for the Ohio River as it re l ates to 
the Kentucky-Ohio .boundary. 
Q. Now, Mr. Cl ark, would you state into the record when 
WAYNE C. LENHART 
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you became acquainted -- may I start again? 
Have you been in the courtroom for the 
last three days? 
A. Yes, sir. 
Q. ·You have been acquainted with the No Name Creek 
litigation? 
A. Yes, sir. 
Q. When was the first time you came into the No Name 
Creek drainage basin, and would you state into the 
record the reason for cominq on, coming into the 
valley? 
A. I first visited the area in May of 1980. I was 
instructed by the Colville Tribe to determine some 
of their boundaries that ~ere lying adjacent to the 
Walton properties. 
Q. During that period when you were .making those surveys, 
were you in a position to make any observations in 
regard to the l and characteristics, soil characteris-
tics ·of the Walton property? · 
A. Yes, sir. I personally walked around many of the 
areas a~ound the perimeter of the Walton property. 
Q. Did you ever have any experience in regard to so·ils 
and the determination of their classification and 
their nature? 
A. Yes, sir. At one time, my company E. M. Clark & 
WAYNE C. LENHART 
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Associates owned a materials testing lab in Albuquerque 
New Mexico . We worked closely with the engineering 
and geologist type of work to define and classify 
soils . 
I hand you Tribe's Exhibit marked 51 , and ask you 
to state into the record what that plat is. 
This is a plat I prepared showing the east boundary 
of what was former ly Allotment 525 , the east boundary 
of 2371, and the north boundary of 894 , and the south 
line of Section 21, Township 33 North , Range 27 East, 
Okanogan County. 
Now , did you do this work yourself, Mr . Clark? 
Yes , sir. 
Will you state into the record whether the data 
appearing· on that plat is accurate to your personal 
knowledge? 
It is. 
MR. VEEDER : Do you want to look at that, 
Mr . Pric e ?· 
21 VOIR DIRE EXAMINATION 




Q. Mr. Clark , is this a survey? 
A. Yes, sir . 
Q. And t he survey was done when? 
WAYNE C. LENHART 
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A. During the period of May 16th through May 20th, 
approximately 1980. 
Q. Was that survey done by you personally? 
A. Yes, sir. 
Q. How many people were in your crew? 
A. There were two additional crew members, one or two 
working with me depending upon which day. 
Q. Are you a licensed surveyor? 
A. Yes, sir. 
Q. When was this exhibit prepared , Mr. Clark? 
A. It was prepared soon after the actual work from the 
field notes I had taken in the field. 
Q. Do you have those field notes here with you today? 
. A. Yes, sir, I believe I do. I am not positive . 
MR. PRICE: I imagine in order for us to be 
able to cross-examine, Your Honor, we would have 
to have the field notes which would support this 
exhibit. Apparently, it was prepared from the field 
notes. 
THE COURT: Can they be made available, Mr. 
Veeder? 
MR. VEEDER: I will have to ask the witness. Are 
they here? 
THE WITNESS: The field notes? 
MR. VEEDER: Yes. 
WAYNE C. L ENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 523 Clark - Voir Dire 
Price 
1 THE WITNESS: I don ' t know. May I step down, 
2 Your Honor? 
3 THE COURT : Yes, you may step down. 
4 MR. VEEDER: Let the record show t hat I am 
5 handing to Counsel for the Waltons the field notes 
6 prepared by Mr. Clark. 
7 MR. PRICE: Thank you. 
8 MR. VEEDER: If this would help you, Mr. Price, 
9 here is a plat from the Omak County Clerk's Office. 
10 I believe that was filed by .t-1r. Walton . That may be 
11 of ass i stance. I wi l l put it in as part of the 
12 record. 
13 MR . PRICE: I have no objection to Mr. Veeder 
14 proceeding, Your Honor. 
15 THE COURT: No objection? Is the exhibit being 
16 offered? 
17 MR. PRICE: I don't know. 
18 MR. VEEDER: Well, for me to proceed, I wil l 
19 just ·hand.him --if he wants ·to look at this, he can 
20 have it back. 
21 




Q. (By Mr. Veeder) Would you state into the record what 
is depicted on that exhibit marked for identification 
51? 































A. This plat shows that I recovered the s e ction corner 
which was a found granite stone from the General Land 
Office Survey at the northeastern corner of Section 
21. 
Q. And what allotment is that? 
A. That would be Tribal land at the northeast corner . 
I also found the granite stone a t the 
north quarter corner of Section 21. We recovered the 
witness tree ·at the west quarter corner which was 
marked 1n 1906 at the west quarter corner o f Section 
21. I found and recovered the set and marked granite 
stone at the sout hwestern corner of Section 21. We 
recovered a 50-inch old pine tree with the remains 
of the blades and markings on the south quarter corner 
of Section 21, and I found the original set granite 
stone at the sout heast corner of Section 21. 
From these recovered points from the 
original survey of 1906, and t hat was approved in 
1909! by the Surveyor General, we made protractions, 
located the center of the section, and then determined 
the location of the east l ine of 525, Al lotment 525, 
and east line of 2371, and north line of 894. 
MR. PRICE: Your Honor, I am going to object to 
this line of inquiry at this point in time. This 
matter was alluded to at trial. It was not appealed. 
WAYNE C. LENHART 
COURT REPORTE R 
SPOKANE, WASHINGTON 
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There is no matter of Remand here with apparently the 
location or purported location of a portion of the 
sump on Tribal land. 
It was not part of the litigation previously. 
·It is not here on Remand, and I don't think even if 
the Court heard this testimony, t he t estimony would 
help. 
THE COURT: I don't even know the purpose of it. 
MR. VEEDER: It is very clear in the record on 
Remand that there is to be a determination of the 
number of irrigable acres of Mr. Wa lton. 
THE COURT: Yes, I am aware of that, but enlighter 
me on the purpose of the testimony. 
MR. VEEDER: Well, the purpose of the testimony 
is to demonstrate that Mr. Walton is trespassing on 
Tribal land right now and irriga~ing Tribal land, 
so he is certainly not entitled to water rights. 
THE COURT: Go ahead. How extensive a problem 
is this? 
MR. VEEDER: What? 
THE COURT: How large an area . are we talking 
about? What are you talking about in deviations from 
between the survey --
MR. VEEDER: . Well, the witness will proceed on 
this. 
WAYNE C. LENHART 
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THE COURT : All right. 
MR . VEEDER: Have you overruled the objection, 
Your Honor . 
THE COURT: Yes . I am going to hear the testi-
mony . 
MR. VEEDER; I offer in evidence Colville Exhibit 
51. 
THE COURT: Other than your earlier objection, 
Mr. Price, is there another objection? 
MR . PRICE : Yes , Your Honor . It is cumulative. 
Mr . Watson testified area by area yesterday designated 
by numbers and indicated to the Court areas that he 
determined were irrigated on Tribal land. He gave 
the acreages . This is purely cumulative . 
THE . COURT: Well , I am aware of that , but I don't 
know t hat if we have an accurate survey , it may be 
the better way of evaluating that issue for what 
bearing it has . I will admit Exhibit 51. 
Q. (By Mr. Veeder) Now, Mr . Clark , I hand you Tribe ' s 
Exhibit marked 52 . I will ask you to state into the 
record what is depicted on that aerial, if you took 
it , and describe with particularity the area set forth 
in that photograph . 
A. Exhibit 52 is a ground photo taken on or about May 19, 
1980. I was standing on the east line of Allotment 
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No. 525, and I was looking southerly. 
I have added to the photograph the boundary 
lines of the various allotments of the Colville Tribe. 
It can easily be seen that a la~ge portion of the sump 
.in that area lies on Tribal land as does the water. 
MR. PRICE: No objection. 
MR. SWEENEY : Can I see it? 
MR. VEEDER : I keep forgetting we are family. 
JvlR. SWEENEY: Well, I would just like to look at 
it. 
Q. (_By Mr. Veeder) Mr . Clark, would you view Tribe ' s 
Exhibit marked 53 for identification and state into 
the record what is depicted on that photograph? 
A. Tribe's Exhibit 53 was taken in the same area. In 
that cas~, I am looking to the west. I am standing 
just near the north line of Wal ton's Allotment No. 
894, and again, you can see that the tank or the 
sump in the area lies in the la~ge, a large portion 
of it lies in the Tribe 's land. 
THE COURT: Where is that? 
THE WITNESS: This is the Colville Tribal land, 
sir. Your Honor, this is the north line of the Walton 
894. This is the east l ine of 2371. The corner is 
lying out in that field. 
This is looking to the west, and this would 
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be looking to the south from that line, and you get a 
similar view showing that area. 
THE COURT: How far would you say it projects 
into the other allotment? 
THE vVITNESS: Pardon, Your Honor? 
THE COURT: You say that the sump 
THE WITNESS: Oh, how far does it project into 
there? 
THE COURT: Yes, in feet. 
THE WITNESS: Yes, sir. Yes, Your Honor. Along 
the north line of 894 that area extends 178.35 feet 
to the corner, and along the east line of Allotment 
2371, "it extends 161.98 feet to the corner. 
THE COURT: All r~ght. 
THE WITNESS: That area contains .3 of an acre. 
Q. (By Mr. Veeder) That is where th~ sump is located? 
A. Yes. 
MR. VEEDER: We offer in evidence Tribe's Exhibits 
52 and 53.· 
MR. SWEENEY: · Could I see those, please? 
Q. (~y Mr. Veeder) Mr. Clark, 1 hand you Tribe's Exhibit 
No. 54 and ask you to locate it in regard to Tribe's 
Exhibit 51, if you would; please. 
A. This is a phot~graph of the 50-inch tree recorded in 
the General Land Office field notes which were used as 
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reference point to set the granite stone at the south 
quarter corner of Section 21. 
In establishing the south quarter corner 
o f Sec t ion 21, we observed that there was a large 
area to the west of the Walton property on Indian or 
Tribal· land bei~g cultivated, or I should say , hayed 
by Hr . t"i'al t on . 
THE COURT: What did you say? 
THE WI TNESS ; Hayed. 
MR . VEEDER: Hay was being raised. 
THE WITNESS : Hay was being raised, natural grass 
being raised. 
THE COURT: Was anybody cultivating or anything 
like that? 
THE WITNESS: Not actually cultivating, Your 
Honor. I didn ' t observe that . 
THE COURT: Okay. 
MR. VEEDER: Has Your Honor seen t hat photograph? 
THE COURT: Yes. 
Q. (By Mr. Veeder) Would you take photograph Tribe ' s · 
Exhibit 55 and state int o the record where it is 
located relati~g all this back to 51, please? 
A. After setting the s outh quarter corner of Section 21, 
I took this photograph looking to the w·est along the 
south line of t he Walton land or Allotment 2371. 
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You can see in here that a large area of the 
Colville Tribe ' s land is being utilized. 
Q. By whom? 
A. By Mr. vla l ton . 
THE COURT: What do you mean by utilized? 
THE WITNESS : There are no fences . There is no 
crop line. It appears to be part of his fie ld. In 
there are his cattle, and in some cases, the cattle 
were roaming across it. 
THE COURT: Okay . 
Q. (By Mr . Veeder) Have you looked at this? Yes. 
This is Exhibit 55 that I have just described. 
MR. VEEDER: We wish to offer as evidence Tribe ' s 
Exhibit 55. You have 56. 
Q. (By Mr. Veeder) Would you state into the record and 
locate it on Tribe's Exhibit 51? 
A. This is again standing at the south quarter corner of 
Section 21, looking southward across Section 28, 
which would be to the west, the Tribe , the Colville 
Tribe ' s lands , and we can see in this that the Walton 
or the lands in Walton 894 are being utilized for 
grazing or whatever going into the Colville Tribe ' s 
Allotment. 
Q. I ask you to view . Tribe's Exhibit marked for identifi-
cation 57 . State into the record what it represents, 
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and relate it to Tribe's Exhibit 51, please. 
A. This photograph was taken approximat ely a quarter of 
a mile south of the south quarter corner of Section 
21 on a rock promont ory on a section line -- correc-
.tion -- on the quarter line of Section 28 looking 
northward to the south quarter corner of 21, which 
would be the south boundary of Walton's Al lotment 
No. 2371. 
Again, we can see a large area being 
utilized over the fields of 894, and extendi~g 
westward into the Colvil le Tribe ' s allotment. 
This area lying southwesterly of the south 
quarter corner of Section 21 contains 3.4 acres. 
MR. VEEDER: May I proceed, Your Honor , while they 
are examining the exhibits? 
THE COURT: Yes. Go ahead by all means. 
Q. (By Mr. Veeder) Mr. Clark, duringtheperiod in May 
that you are making the survey, did you have an oppor-
tunity to .view all of the lands occupied by the 
Defendant Waltons? 
A. I did, and I found two additional areas that were 
bei~g used by Mr. Walton. 
Q. Where are those located? · 
A. May I go to the 
Q. You may approach and go to Exhibit 50-A, if you want 
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to do that. 
A. On the southeast corner of Allotment 894 -- correction-
make that the easterly line on the southeast line of 
894 is an area containing 1.3 acres extending over 
into the Tribe 's land and it is being used. I can 
mark that if you wish. 
Q. If you would mark t hat, put your initials on there. 
Now, you are marking Tribe's Exhibit 50-A, 
and you are marking with what kind of a pencil, a red 
pencil? 
A. I am marking it with a red pencil. 
Q. Put your initials and the date there, please. 
A. That area contains 1.3 acres which I am adding. 
Q. You are adding that to Exhibit 50-A? 
A. To Exhibit 50-A. 
Q. Now, are there other areas of encroachment upon 
Tribal land? 
A. There is another area of encroachment at the southwest 
corner of .Allotment No. 525, and the northwest corner 
of 2371. 
Q. Would you mark that, please? 
A. (Witness complies with request.) 
Q. You are marking on Exhibit Tribe's Exhibit 50-A? 
A. That area contains 4.3 acres . 
Q. Are there other areas of encroachment t hat you 
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encountered, Mr . Cl ark? 
Those are the four areas that I encountered during 
that survey. They t otal 9.3 acres. 
MR. VEEDER : Your Honor , I wish. to offer i n 
.evidence Tribe's Exh ibit 52. That ' s the photograph. 
THE COURT: Wel l , o f fer them and we will see if 
there is an objection. Why don ' t you offer them as a 
bunch , Mr. Veeder? 
MR . VEEDER: I offer then 52, 53, -- what is it - -
I will make the offer as Exhibits 52 through 57, Your 
Honor . 
THE COURT: All right. Mr. Sweeney? 
MR. SWEENEY : No objection , Your Honor. 
MR . . PRICE: No objection, Your Honor. 
THE COURT: Al l r i ght. Exhibits 52 through 57 
w.il l be admitted. 
(By Mr . Veeder ) Now, Mr. Clark, as an expert in 
photogrammetry , have you undertaken any specifi c 
investigations in regard to Tribe ' s Exhibits 50 and 
50-A to determine whether there has been irrigation 
in any particular areas within the Walt on property? 
I have. 
MR. PRICE: Your Honor, I am going to object to 
this line of inquiry . We have had two previous 
experts on this very issue. 
THE COURT: Isn't this awfully cumulative, Mr. 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 




























MR. VEEDER: No, Your Honor. I will be glad to 
say what he is going to testify to. 
The whole issue here, of course , is due 
.diligence. The element of due dil~gence, plus the 
issue of abandonment becomes extremely important in 
regard to the claims by the Waltons. 
THE COURT : All r~ght. But what is the witness 
goi~g to testify to? 
MR. VEEDER : The witness will t estify in regard 
to the fact that there was no irrigation as set forth 
as will be proved by Tribe ' s Exhibit 50 and 50 - A. 
THE COURT: Isn't that going to duplicate what 
your witness testif i ed to yesterday? 
MR . . VEEDER: No. 
THE COURT: He was on the land three or four 
days in May of 1980? 
MR. VEEDER: That's correct. He was on the land 
and he has taken · these photographs and intensively 
studied them from the standpoint of an expert in 
photogrammetry. 
THE COURT: I s his testimony goi~g to be any 
different from your witness who testified the other 
day? 
MR. VEEDER: Yes , it is. He is going to testify 
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in regard to the history of irrigation. 
THE COURT: Well, I might tell you, Mr. Veeder, 
you might as well know it right now, if a surveyor 
who is on the land in three or four days in May of 
.1980, is going to testify from an aerial photo as 
to what was irrigated , it doesn't carry a lot of 
weight with me. 
MR. VEEDER: v'ilell, Your Honor, I be l ieve a witness 
as an expert in photogr·ammetry, I believe he is very 
important in making determination as to which lands 
were irrigable in 1 953 .. 
THE COURT: Be very brief. 
MR. VEEDER: We will move it -- we will move it 
as fast as we can. 
THE .COURT: It appears to me to be cumulative, 
and I am aware of what can be done with a viewpoint 
of evidence on the stand of the witness, but go ·ahead. 
Q. (By Mr. Veeder) Would you step to Tribe's Exhibit 
50 . . That is the · photograph of 1963. That is 50-A. 
A. 1963. This is 50 and 50-A. Yes, sir. 
Q. Now, will you state into the record whether you 
observed irrigation on lands on Exhibit 50? 
A. Yes, sir. 
Q. That is a 1963 ae~ial photograph. 
A. The observed areas are the areas at the top of the 
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photograph lying south of the road on the Walton 
property. You can see the pattern where there had 
been some haying or cutting, somethi~g of that nature. 
These areas are easily identified because they are a 
·darker shade than the surrounding fields. 
A photo camera picks up reflected light 
and v~getation on the ground, and that varies widely, 
and that variation is dependent upon the reflectance 
of the leaves, the reflectance values in the case of 
plants on the shape of a plant, and the reflectance of 
its leaves, and this ref l ectance value is closely 
related to the amount of moisture and the structure 
of the leaf and from that we can pick out the widely 
different plants such as your wheat grass down to the 
pines which ·have a much darker shade and certain so-
called water-loving plants which have a lot of 
moisture in them from the soil. 
Now, would you identify any irrigation and using 5-A, 
state into the record -- 5-A is to your left there --
state into the record the allotment number where you 
find that irrigated land. 
That irrigated land is in the southern half of Allot-
ment No. 525, extends westward from county road going 
over to the east o.r the southeast quarter of the 
Allotment 525. 
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Q. Now, do you observe any irrigated areas in Allotment 
2371 and 894? I am sti l l referrin9 to Tribe's Exhibit 
50 and 50-A. 
A. I see nothing in the same or similar pattern in that 
·area. I see the water saturated areas by the darker 
spotti~g from the ~-
Q. Can you distinguish that high water table from the 
irrigated areas? 
A. That is a common practice being used by the Soil 
Conservation Service. They utilize these same photos 
to determine 
Q. H~gh water tables? 
A. moisture in the soil, and anything that is evident 
on the surface to the plants or the soil changes. 
Q. Have you .an opinion , Mr. Clark, as to whether t here 
is any irrigation in Wa l ton Allotment 2371? 
A. This photograph does not show any irr~gation in that 
area in Allot ment 2371. 
Q. Now, ·would you move to Allotment 894, and tell us 
whether you have an opinion whether there is irriga-
tion in Allot ment 894 in the year 1963? 
A. I do not see any patterns reflecting irrigation or 
crops of any type like that. I see only certain 
areas that are saturated near what event ually became 
the tank. 
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Q. The s ump , you mean? 
A. The sump in that area that I have discussed earlier 
that encroaches on the Tribe ' s land. 
Q. Now , would you move to the 1946 aerial photograph? 
Before you go there, would you state into the record, 
were you present in t he courtroom in regard to 
references -- were you in the courtroom during the 
period when testimony was offered by the Defendant 
Waltons in regard to the history of irr i gat ion? 
A. Yes, sir. I was . 
Q. Would you stat e int o the recor·d from the ' 46 aerial 
t hat is Tribe ' s Exhibit 47 and 47-A, whether you 
observe irrigation in Walton Allotment 525? 
A. There is ·no pattern of irrigat ion or irr~gated lands 
in Allotment 525. 
Q. Now, going to the earlier trial and t he most recent 
evidence that was offered by the Walt ons referred to 
7 , 8, or 9 acres of irrigable -- lands irrigated in 
525. Were you present when you heard that? 
A. Yes, sir. 
Q. No·w, would you state into the record --
MR. PRICE: Your Honor, I am goi~g t o object 
to the form of the question in terms of attempting 
to calcul ate the amount 6f acreage that was previously 
testified to. I don ' t have any other objection to 
WAYNE C. LEN HART 
COURT REPORT E R 
SPOKANE, WASH I NGT ON 




























1100 feet , and I picked this size because it was a mean 
of the testimony which ranged from 7 acres through 10 
acres, an approximate mean. 
On this scaled map that one inch equals 
·1100 feet, that would necessarily be an area comparable 
to .4 of an inch by .75 of an inch in size. 
Q. Now, would you mark on Exhibit 47-A the size of the 
tract that necessarily would appear on an aerial 
photograph of the dimensions concerning what you have 
testified? 
A. Yes, sir. 
Q. Assuming that there had been irrigation there. You 
put your initials there and the date. 
A. (Witness · complies with request.) . 
Q. Show the .exterior boundaries of what would have to 
be there based upon the testimony you heard . 
MR. PRICE: I am going to object to the form of 
the question as based on the testimony that he heard. 
The question was · put to the witness by Mr . Veeder as 
to an area approximately --
THE REPORTER: I ' m sorry, Mr. Price, I am unable 
to hear you. 
MR . PRICE: The question, as I understand, was 
an area depicting . approximately seven to nine acres 
of irrigation. 
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THE COURT: Well, I gathered that the mark Mr. 
Clark is putting on there is his version of acreage 
which is 8.3 acres. Is that correct, sir? 
Tfill WITNESS: Yes, sir. Yes, Your Honor. It is 
8.33. 
THE COURT: That would be .4 of an inch by .75 
of an inch. 
THE WITNESS: Yes, Your Honor. 
MR. VEEDER: Had there been irrigation there; 
is that correct? 
THE WITNESS: There is no evidence of irrigation 
sout h of the road or anywhere on that Allotment 525 
on this photograph . 
Q. (By Mr. Veeder) Now, turning to .Allotments 2371 and 
89.4, would you state into the record where there 
appears to be any irrigation on those two parcels in 
1946, as depicted by Tribe ' s Exhibit 47 and 47-A. 
A. There is no evidence of irrigation at all on 2371 or 
89 4 • . 
Q. Would you proceed to the aerial for t he year· 1936. 
THE COURT: Mr. Veeder, is this not cumulati ve? 
MR. VEEDER: What? 
THE COURT: If this isn ' t cumulative of the testi-
mony from yesterday, I don ' t know what is. Isn ' t he 
interpreting the photograph the same way the other 
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MR. VEEDER: No . They didn't testify, Your Honor, 
as to the presence of irrigation at those dates. They 
went through --
THE COURT: They went through the map and said 
their opinion was no irrigation. I just fail to see 
where 
MR. VEEDER: Your Honor, they '"ere testifying 
in regard to present-day irrigation and present-day 
water uses. 
THE COURT: All right. Go ahead, but it seems 
we have gone t hrough these thi~gs with three witnesses. 
MR. PRICE: I would renew my objection on behalf 
of the Waltons, Your Honor. 
THE _COURT: Wel l, I am going to permit the 
record to be completed, but I assume we can move along. 
It is one thing to hear testimony once, it is -~ 
MR. VEEDER: This is the last testimony by this 
witness. 
Q. (By Hr. Veeder) ~rJould you state into t he record whe-
ther you have examined Tribe's Exhibits 46 and 46-A, 
p lease? Turning to Tribe's Exhibit 25, state into 
the record the year of the photograph and whether 
you find any irrigation appearing on Allotments 525, 
2371, or 894, please. 
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A. I have examined the Tribe ' s Exhibits 46 and 47 - A (sic), 
I have compared the lands on the Allotments 525 and 
2371 and 894 with other areas of known irrigation such 
as at St. Mary ' s Mission, down on the Tribe ' s Allotment ~ 
No . 901 and 903, and these irrigated areas have 
certain characteristics that do . not show on any of the 
Allotments 525, 2371, or 894 . 
Q. Now , using the same calculated acreage that you 
utilized on the 1946 aerial , would you mark on Tribe's 
Exhibit 46 - A is that 46? 
It 46-A. 
Q. -- 46-A, and state the size that had there been 
irrigation , state the size and dimension of the fields 
that would necessarily have been present there if the 
lands had· been irrigated in 1936. 
A. The 1936 aerial photograph, Exhibit 46, has a scale 
along the valley of one inch equals 775 feet. An 
area containing 8.27 acres would necessarily be 775 
feet by ·465 feet, or one inch by . 6 inches in size, 
or comparable to this area . 
Q. Now , mark it on there and put your initials and the 
date , please . 
A. (Witness complies with request.) 
~ Have you completed· that, Mr. Clark? 
A. I have , sir . 
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Q. Would you state in the record what you put on there? 
A. I outlined an area one inch by . 6 of an inch, a 
rectangul ar area. I added my initials and the date 
5-7-82, containing 8.27 acres. 
Q. And the area represent s what t"o you, Mr . Clark? 
A. Thi s is an area that would have to be identitied 
along the lands in All otment 525 south of the road . 
It would be a man-made feature which 
na t ural ly intrudes, it might be called to be intruding 
into the natural contours , lines, and shadings of 
an aerial photograph and shoul d be easily identified. 
It wou ld not be easily camouf laged or hidden. The 
military has a lot of troub l e hiding even a 40-foot 
. gun emplacement . 
Q. Have you .an opinion as to whether there was any 
irrigation on 5 25, 2371 and 894 at the time of the 
1936 aerial photograph? 
A. There is nothing there at a l l. 
Q. , In regard to irrigat ion? 
A. No, there is not hing there in regard to any ' irrigation 
on 525 . 
Q. What about 237 1 and 894? 
A. 2371 and 894 have no evidence of, in these photographsl 
of having irrigation or irrigation in the l ast several 
years or a couple of years. 
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MR . VEEDER : You may cross - examine . 
THE COURT: Maybe we will just take about a ten-
minute break before we cross - examine , Mr. Price. 
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·Mr. Clark, do you have a pointer available to you? 
Maybe there is a lo~ger one there. 
Thank you, sir. 
Calling your attention to the September 26, 1936 aerial 
photo , Plaintiff ' s Exhibit 46-A, as I look at Allotment 
525 , I see some darker shaded areas below \¥here the 
Walton house and the Long ' s house were Located. Can 
you point to that area , please, the area I am describ-
ing? 
I am not ·sure whi ch area that is. · 
Are you familiar on that photo -- can you locate 
where the dwe l ling structures were? 
Yes, sir. 
Would you point to them with a pointer, please? 
The buildings on 'the ranch there on Exhibit 46-A woul d 
be there. 
You are pointing to a light spot in Allotment 525 
about the center of the allotment in the upper quadrantb 
THE COURT: Step aside for just a moment so I can 
see what you are pointing at, too. 
IVIR. PRICE: That ' s the l ocation of the structures. 
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THE COURT: Those are the structures? 
THE WITNESS: Well, you can see them better on 
the photograph, Your Honor. You see the rectangular 
outline, the shadows from ·the buildings or haystacks, 
·those are actually buildings right there. There is 
the farming area right next to it. 
Q. (By Mr. Price) Now , Mr. Clark, just immediately 
south of that there is a darker shaded area, is there 
not? 
A. Yes, sir. 
Q. And is that not the area that Mr. vfuam and Mr. Hampson 
t estified to was in alfalfa? 
A. They testified to it, yes. 
Q. You are telling this Court that that ' s --there is 
no evidence of irrigation there on that photograph 
to you; is that correct? 
A. Yes, sir, there is not. This has an entirely differen~ 
characteristic as compared to the cultivated and 
irr~gated areas around the St. Mary 's Mission, for 
instance. 
Q. That are in l~ght areas. The cultivated areas up 
by the Mission are in light? 
A. No . The areas that are bei~g irrigated, for instance, 
are the dark areas at the Mission. 
~ Similar in coloration to the area just south of the 
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Walton and Wham building structures? Is that not 
correct? 
I am sorry. Trlh.at was that? 
Similar in shade to the area just below the Walton 
and Wham building structures that you have identified 
on the photograph? 
It is not similar. The area below the road in Allot-
ment 525 has a spotted characteristic that is similar 
to the entire area or large portions of the area along 
the No Name Creek Valley. 
Well, Mr. Clark, just take your pointer and go to the 
west a little bit of the area that I am describi~g 
or Mr.· Wham described as the alfalfa field. Just go 
to the west of that . That's a much l~ghter shade than 
that, isn't it? 
One of the things that identifies it is the lighter 
shade, but also one of the things that identifies the 
fie ld is a line of demarcation, a fence line, a source 
of wat er. 
We do not depend on one particular· shade 
or one characteristic to make an identification on 
photo interpretation. 
What did you depend upon to decipher that the darker 
shaded area below .the l.Vham structures was not irrigated 
when, in fact, you find other dark areas on the map is 
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A. There are dark shaded areas all over the map. The 
difference is the difference in shape, the signs of 
culture adjacent to it and development. 
Q. Signs of culture? 
A. There are other features along that area the.):"e. That 
is the area that is a typical high water table with 
water perculation through or saturated soils , and we 
can see that in a number of areas going along the No 
Name Creek Valley. 
It does not have the· characteristics, for 
instance, on t he Tribe's 901 Allotment, which, where 
we can see, actually see the outline of where vehicles 
or ·equipment of some kind have b~en on the farm land , 
and you can pick up actual ly the shape and the pattern 
of the haying operation. 
Q. What if they irrigated and pastured that land j ust 
below the "V17ham ' s property , would you see signs of 
cult ure · in terms · of wheel tracks and fences? 
A. Yes. 
MR. VEEDER : I am goi~g to object to that. I am 
going to object to that question becau se the inquiry 
that vJas presented to t his witness was whether he 
saw alfal fa growing there, and if this is a new course 
of inquiry, fine. But, I think the witness has to be 
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notified as to changes of what you are inquiring about. 
MR . PRICE: I think he heard my words, Mr . Veeder. 
THE COURT: Well, this is cross-examination. I 
think the scope is clearly proper . I will overrule 
your objection . 
MR. VEEDER: Fine. 
Q. (_By Mr. Price) Now, Mr. Clark, take your pointer and 
. go to immediately north of the Wham and Walton buildinc 
structures. Again, we have a darker area to the north 
both below the creek and a portion above the creek, 
don't we? 
A. On which side of the --
Q. Above· the Wham and ~val ton structures to the north. 
A. Worild that be on the west side? . 
Q. Below the creek and both above the creek there are 
dark shaded areas, are there not? 
A. The creek is the lowest part of the land. That's 
where I have a problem, sir. 
Q. I am aware of where the creek is. I think we all 
are. 
A. Is it to the east or west of the creek, may I ask? 
Q. It would be to the south of the creek because the 
creek t akes a turn there, doesn't it, Mr. Clark, and 
it runs in basically an east and west direction, so 
we are talki~g about north and south at that point in 
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terms o f the fields! 
Does not the creek take a sharp bend just 
above the Walton property, and then return to its 
southerly direction? 
It. runs in a south wes t erly direction, yes, sir. 
All r~ght. Above the house, below t he creekJ the 
dark shaded area is there. It is darker than some 
of the lighter areas that are depicted on that phot o-
graph, isn ' t that correct? 
Yes. 
And above the creek there is a portion of acreage 
that is shaded in dark and the location that Mrs . 
Wham t alked about and Mr . Hampson talked about is 
there not a dark s haded area? 
Yes, sir. Those dark areas particularly above the 
creek are brush, low lying brush . You can tell that 
by the size and the shape and the texture that appears 
here. It is an irregular spotted appearance that does 
no t appear in a cultivated or hayed or watered f ield. 
All right. Now, would you be able to locat e t he pump 
in the creek t hat was described by the Whams by Mrs. 
Johnson? 
Not on this photograph , I don 't think. That would be 
too small an object. It was probably amongst the 
trees . 
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Q. So, if water was being pumped out of the creek with a 
pump you would not see flume structures or anythi~g 
of that nature, would you? 
MR. VEEDER: I wish to , before you answer it, 
there is nothing to indicate that there was a pump 
or any other kind of facility in 1936. There is 
nothi~g on that. 
MR. PRICE : Well , I think that's --
MR. VEEDER: Nor , is there any evidence in the 
record in the period of 1936. 
THE COURT: Well, I am not considering the ques-
tion as evidence of anything, but I think Mr. Clark 
can answer the question. 
I will overrule the obj_ect ion. 
MR. PRICE: I wish to counter Mr . Veeder. I 
think the testimony was that starting in 1921, when 
Mr. Hampson went by there he heard the pump, and 
Mrs. Johnson testified about the pump . 
MR~ VEEDER : · He is speaking about 16 years later, 
Your Honor. 
THE COURT: Wel l , in any event, this is cross-
examination, . gentlemen, and Mr. Clark has testified 
extensively about his qualifications, and I am going 
to permit his tes~imony. 
Q. (By Mr. Price) t-1r. Clark, would you . go up to Allotmeni 
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526, please? You have located that. That area is 
shaded much darker than many of the areas down in 
525 and 2731 , or 2371 , isn't that correct? 
Parts of i t are darker . 
Ho,-,.., many a cre s were being irrigated there? 
MR. VEEDER : I object to the question . He i s 
asked t o conclude i n regard to 526 . That i s not i n 
thi s lit~gation . It has nothing to do 
totally excluded from this litigation . 
i t ' s 
THE COURT : Well , I don ' t think we are talking 
necessarily about the litigation in this area . We 
are talking -- I gather Mr. Price is test i ng your 
witness by cross- examination, Mr . Veeder . I think it 
is proper . 
(By Mr . Price ) Can you tell me how many acres would 
have be en irr~gated up there at that t ime ? 
I have not rev i e wed or studied it . 
But , t h e col oration does indicate there was i rr i gation 
go ing on up there? 
I wouldn ' t concede that . 
Oh , you wouldn ' t? 
I do not . I have not studie d it at this poi nt. 
All right . I thought you were t e lling this Court 
that by looking at the coloration on these photographs 
that you coul d tell this Court what land was being 
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irr~gated and what land was not being irrigated. 
A. I can do it after a number of hours of studying the 
phot<;:>graphs , . going on the ground, and making comparison~ 
between known features that have not changed over a 
period of time, looking at the agriculture and 
v~getation patterns, and comparing them. 
Q. Wouldn ' t that be --
A. That is by far the best method of photo interpretation. 
Q. Wouldn't that be important to do that on surrounding 
areas, areas surroundi~g the Walton properties so 
that you would have a basis to · make a reasonable 
determination as to what constitutes irrigation and 
what didn 't on the Walton property? 
A. It is important, and that's what I did l ast Monday 
when I was on the ground. 
Q. You are talki~g about surrounding area , but now you 
still can't tell me what was _going on in 526? 
Appa-rent l y, that was not part of your study. 
A. No, it wasn ' t . 
Q. I see. 
A. I didn't 
Q. All right, Mr. Clark. You heard Mrs. Johnson testify 
about her family residing there and earning the ir 
living there and irr~gating there; is that correct? 
A. Is that the lady who was formerly Mrs. Wham, a Wham? 
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Yes , sir. 
All right. You heard Mr . Hampson testify as to his 
observations of irrigation there in the period of 
1930 ' s and ' 40 ' s and ' 20's, did you not? Mr . Hampson, 
the fe llow that used to . go up and get wood from Mr . 
Coppell ? 
I remember him testifying. There was some irrigation 
there in the 1920's. I do not recall his testimony 
regarding '30 ' s and ' 40 ' s . 
I see . Did you hear Mrs. John.son testify that they 
had lived there through the 1920 ' s and ' 30 ' s? 
I believe that 's correct. 
And. if, in fac t , Mrs . Johnson who resided on the 
property , and Mr. Hampson who was on the property 
and by the property continuously were aware that, 
in fac t, irrigation was taking place on Allotment 525 
and thro~gh farming of subirrigated farms t o the 
south ; and your photo does not depict it, we have 
one of two conclusions: Either your photo is not 
accurate , or you are in error; is that correct? 
A. No . 
Q. That ' s fine. You have answered my question. 
A. I meant -- what I was t _rying to say is that there 
are more than just two conclusions. 
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Q. I will ask the question. 
A. There are other conclusions. 
Q. Now , .r.ir . Watson testified about his observations about 
these phot~graphs, and in looking at the 1936 plat 
indicated t hat he did not take except ion with Mrs. 
Johnson's testimony , and that, in fact, they may have 
been irrigating at that time . Do you recall him 
saying that? 
A. Yes , sir. 
Q. So , apparently, you disagree with Mr . Watson's 
interpretation that even though it is not depicted 
on these photographs, in fact, irrigation could well 
have been going on? 
A. There is not a disagreement. 
Q. Okay. That ' s fine. 
A. What we are s·t ating 
Q. You have answered my question. 
Would you locate the sump area that you have 
identified previously that is on the Walton property, 
Mr . Clark? 
A. On which photographs? On this e xhibit? 
Q. On the exhibit that is there in front of you. You 
might call that number out, please. 
A. 46 and 46- A. 
Q. All right . I believe it was probably on Exhibit 50. 
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If we could turn to that, maybe that would be more 
helpful. 
MR . VEEDER: Can we have the witness 
state into the record what exhibit he is looking 
at? 
THE WITNESS: I am looking a t Exhibit 50 
and 50-A. 
Q. (By Mr. Price) And those photographs or pictures 
are of the year 1963? 
A. Yes , sir . 
Q. Do you know what time of the year? 
A. The date is September 7, 1963. 
Q. So, the photograph, like the previous exhibits, were 
both taken in September of the year? 
A. Some of the -- one of the photos was taken in August , 
but near September. 
Q. The previous exhibit that we referred to, and this 
exhibit that we are now referring to were taken in 
September; is that not correct? 
A. I believe that is right. I have not checked the 
date. 
Q. Do aerial photographs -- can you depict any difference~ 
in vegetation or cultivation depending on what time of 
the year the photographs are taken in? 
A. Yes . As the vegetation changes pattern and develops, 
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there is a change in the photographs. 
Do you know what the irrigation season was in 1936 , 
when that photograph was taken in the No Name Creek 
Valley? 
It .would be during the summer months and into the 
fal l p robably. 
No . I am aski~g if you personally know from your own 
personal knowledge from agricultura l practices in that 
valley what the irrigation months were . 
No , sir . 
Thank you . Is this 50 did you call that? 
Exhibit 50 and 50-A . 
Do you· know what the irrigation season was in No Name 
Creek Valley at the time that photograph was taken? 
No , sir. 
Okay . Now , you located a sump on there, the Walton 
sump that's been referred to on several occasions. 
Could y ou point that out for me again , p l ease? 
The sump· does not· appear in this photograph . It had 
not yet been constructed. 
You cannot find it on the 1963 photograph? 
I find some construction in the area of the sump . 
All right . 
Probably or possibly a pump there, but not a sump as it 
appears nowadays. 
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You can observe some construction , though? 
Yes, sir. There had been some activity or culture 
of some sort in that area . 
Do you have any reason to know why a sump would be 
constructed there if there was not irrigation being 
applied or practiced by the people who owned the 
property and had the sump there? 
As to why? 
Yes . 
Wouldn 't that be speculative as to what -- a sump can 
be used for a number of items. 
So, you would be speculating at this point? 
Yes. 
MR . VEEDER: If he responded to your question --
MR . PRICE: I am satisfied that he did respond 
to the question. 
(By Mr. Price) Now, on Exhibit 50 you indicated that 
there were areas of i rrigation in Allotment 525 which 
is a portion of the Walton property and could you 
identify those for me again with your pointer? 
That would be the areas with the darker s hade of gray, 
darker shades of gray, the cultivation or rather 
cutting patterns around some of the fields, the 
sharper line of demarcation where there is a fence 
line or crop line of sorts. 
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Q. A fence line or crop line, which is it , Mr . Clark? 
A. I can't tell at this point . 
Q. Okay. How many acres are included in that shaded 
area that you have identified there? 
A. I haven't calculated. I don ' t know. 
Q. Well , it ' s a fairly substantial portion of the southern 
portion of Allotment 525 that ' s in the shaded area, 
is it not? 
A. I ' d say approximately 50 percent of the south half 
of 525. 
Q. Do you know how many acres are in Allotment 525? 
A. I actually don ' t, no . 
Q. If I were to tell you there were 100, then would we 
be talking about approximately 2 5. acres? 
A. That would be a very rough estimate , but I really 
don 't know. 
Q. What irri gat ion in ' 63, do you find was going on in 
the upper half of Allotment 525? 
A. I don ' t . see that~ This photograph doesn ' t cover the 
upper half of 525 . 
Q. Does the upper half cover the fields that Mrs. Johnson 
talked about and Mr . Hampson talked about above the 
house? 
A. A very sma l l portion, sir. 
Q. There is a substantial portion of the · allotment that 
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is not depicted there. Is that not correct? 
A. That's correct. 
Q. Do you know how many acres above that is not depicted 
on Exhibit 50 was irrigated at this point in time? 
A. I don't know if there were any acres irrigated at that 
time north off the photograph . 
Q. You never bothered to familiarize yourself with that 
fact in trying to help yourself determine what would 
be the irrigated acreage and what acreage was not 
irrigated? 
A. I did. 
Q. You did familiarize yourself? 
A. Yes, sir . 
Q. In 1963 , how many of the acres not depicted on Exhibit 
50 above the Wa l ton ' s house was being irrigated? 
A. I don ' t know the number of acres. I did correlate 
and compare with other fields on this photograph . 
Q. Was there irrigation going on up above the photograph 
in· Exhibit 50? 
A. I don 't even know , sir, if I had that photograph. I 
don 1 t think there is a photog·raph above the year or 
past 1963, north of there. 
Q. Is it not true , ¥rr . Clark, that yesterday you , Mr. 
Watson , and Hr. Kaczmarek were pointing out for you 
on these aerial photographs various points of interest 
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in preparation for your testimony here today? 
A. No , sir . That was not the case . 
Q. Is it not a fact that you and Mr . Kaczmarek and 
Mr . Watson in this courtroom were going over the 
photographs that were being introduced into evidence, 
and Mr. Watson and Mr. Kaczmarek were pointing out 
areas of irrigation a nd non-irrigation? 
MR. VEEDER: I will object to this. This is 
simply argument with the witness, Your Honor. 
THE COURT : No . I think it is proper cross-
examination . I will overrule the objection. 
Q. (By Mr . Price) At the end of counsel table here in 
this courtroom, is that not correct? 
A. What is the question again , plea~e? 
Q. Isn't it a fact that Mr . Kaczmarek and Mr. Watson 
yesterday in the courtroom at the end of Counsel's 
table were . going over with you these aeria l photo-
graphs and pointing out to you areas of irrigation 
ahd areas of non~irrigation? 
A. Not pointing out irrigation. We have discussed these 
photos, but I am not sure of your term "going over." 
That is undefinable to me , sir. 
Q. Mr . Clark, i n terms of going through this arduous 
endeavor of identifying 9 . 3 of an acre that appear 
to be cultivated, you are not able to tell this Court 
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whether or not those areas are being cultivated 
necessarily by Mr. Nalton or not, are you? 
11. I observed cattle grazing and crossing from one side 
or from one allotment to the other. There was no 
dividing fence . 
Q. Do you know the meaning of open range country? 
A. I have heard of it. 
Q. What does it mean to you? 
A. I am not sure I can define it correctly, sir. 
Q. Are you familiar with open range country in the state 
of l'Vashington in which cattle are free to roam unless 
a property owner wants to fence his property to keep 
them off his property? 
MR. VEEDER : That calls for ·a legal conclusion, 
Your Honor. I object. 
MR. PRICE: I'm not asking for a legal conclusion. 
I am just asking the witness if he is aware of that 
law. 
TH~ WITNESS£ No, sir. 
Q. (By Mr. Price) Do you have any knowledge as to whether 
Mr . Walton in the calculation of his irrigated and 
irrigable acres utilized any lands not within the 
outer boundaries of the three former Indian allotments.? 
A. I do not know wha i: Hr. trJal ton has done . 
MR. PRICE: Thank you. 
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No , Your Honor. No cross. 
Any redirect, ~1r . Veeder? 
I would like to have a few moments 
7 REDI RECT EXAMINATION 

















Q. Mr . Clark , would you refer back to exhibits for 1936 
and 1946? 
Now, Mr. Clark, we are referring to Tribe ' s 
Exhibit 47 and 47 - A. Can you locate lands north of 
the homestead there, the Walton or the Wham homestead 
on 525 referri ng to Exhibit 47 and Exhibit 47 - A? 
A. Yes , sir . 
Q. Looking a t 5 2 5 , do you notice , do you find in regard 
to Allotment 52 5 whether there is any irrigati on 
on the 1946 photograph on Exhibit 47 and 47 - A above 
the house , north of the house which did not appear in 
that portion of the map and which did not appear on 
the 1963 map? 
A. There is no signs of irrigation. It is obvious because 
we can see the darker spots of brush on the or in the 
photograph that have been there for quite sometime . 
Th e growth can be distinguished . There is 
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also some brush along the stream and the field north 
of the creek and east of it which is high enough to 
where there couldn ' t be irr~gation from those lands 
without a pump . 
Q. Now , so you have been able to make determinations on 
or in 1946, that there was no irrigation north of the 
house? 
A. Yes , s ir. 
Q. Now , 'i>JOuld you turn to the 1936 photograph, please? 
THE COURT : I thought that was the 1936 photograpb . 
MR . VEEDER: That was the 1946 photograph , Your 
Honor. 
THE COURT: All right. 
Q. (By Mr . Vee der} Now, would you state into the record 
the number of the exhibit? 
A. Yes. This is Exhibit 46 and 46-A. 
Q. Now , looking north of the homestead there whic h is 
the Wham or the Walton house , do you find any 
evidence of irrigation north of the house in 1936? 
A. No , sir. Again, we see the lighter and darker 
spotting on the photographs ·that are characteristic 
of a saturated area . We do not find the regular 
markings you see in a field that is being irrigated 
or culti vat ed or fenced. 
~ Now , can you i dentify irrigated acres , irrigated 
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acres after the irr~gation season had concluded? 
Are there lines that appear on the aerial photographs 
that identify the areas irrigated even after the 
irrigation season? 
A. Yes, sir. The culture, the access roads, the irriga-
tion ditch, the fence lines, the more or less even 
color resulting from cultivation which still show to 
varying degrees. 
Q. You find crop lines, in other words? 
A. Yes, sir. Particularly, with corn it would be a 
l ighter shade . 
MR. VEEDER: I have no further questions. 
THE COURT: All right. Any recross? 
MR. PRICE: Briefly, Your Honor. 
RECROSS-EXAMINATION 
BY MR. PRICE: 
Q; Would you take your pointer into the upper right-hand 
quadrant. of Exhibit 50, I believe, and point to --
oh, excuse me. No. We will use that exhibit Light 
there, I am sorry. 
Is that 46? 
A. 46 and 46-A. 
Q. Pointi~g to 46 in the upper righ t quadrant there 
a ppears to be a demarcation of a rather large field 
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in a light color . 
Yes, sir . 
In your opinion, was that field cultivated? Is that 
ground cultivated? 
It has been, certainly. It has been hayed at least 
possibly dry farmed, but there is vegetation spots 
within the area. 
And can you tell us and this Court --
I cannot pick up the cultivation marks of the farm 
equipment in there. 
You can ' t pick up the marks of equipment? 
Of the farm equipment or the pa·ttern that we see 
further lower down on Allotment No. 901, for instance. 
{~Jell, the fact that we can't s ee t h e pattern of fa=~• 
eq~ipment still doesn ' t mean that that land hasn't 
been cultivated , does it? 
We are talking about cultivation, not irrigation. 
We are talking about cultivation, not irrigation. 
That doesn't mean that· it. hasn ' t been cultivated, does 
it? 
No , sir. It doesn't. 
All right. Can you tell us vlhether or not that tract 
has been irrigated from that photograph? 
I am positive it has not been irrigated at that time. 
Q. Can you tell us whether that tract v1as irrigated at 
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that time or not? 
A. It was not irrigated at that time . 
MR. VEEDER: I think that question has been 
asked and answered, hasn't it? 
THE COURT: It seems to me he answered - it . 
MR. PRICE: That's all the questions I have . 
Thank you, Mr. Clark . 
MR. VEEDER : Nothing more, Your Honor. 
THE COURT: All right. You can be excused, Mr . 
Clark. Thank you. 
DR . DAVID L. KOCH, called as a witness on behalf 
of the plaintiff herein, 
having been first duly sworn, 
was examined and testified as 
follows: 
THE CLERK: Would you please state your full 
name to the Court and spell your last? 
THE WITNESS : David L . Koch , K-0-C- H. 
22 DIRECT EXAMINATION 
23 BY MR. VEEDER: 
24 Q. Dr . Koch, would you state into the record your 
25 profession? 




































Well, I started out my educational background at 
Bethany College in Kansas with a Bachelor's degree 
in biology . I went to Fort Hayes , Kansas State 
University for a Master ' s degree in limnol ogy, 
and I went to the University of Nevada at Reno for 
a Ph .D. in zoology where my research concentration 
was in f ishery science. 
Dr. Koch , are you familiar with the No Name Creek 
Colville Lahontan Cutthroat Trout Fishery? 
Yes, sir. I have done investigation on the fishery 
since 1974, and periodically reviewed and worked 
with the Tribe 's fishery biologist ever since that 
time to date . 
Now, would you state · into the record the primary 
requirements f or the maintenance of the Lahontan Cut-
throat Fishery in its present form? 
Well, in its present form , the Lahontan Cutthroat 
Trout population in Omak Lake is maintained through 
two mechanisms : One, the hatchery program, and the 
other is the natural recruitment program in the 
lower end of No Name Creek . 
The natural recruitment program is quite 
important in terms of maintaining the wild stock 
genetic strains or genetic characteristics to the 
population . 
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Now, would you state into the record if you have an 
opinion as to the water requirements for the Lahontan 
Cutthroat Trout Fishery? 
Yes, I do. In terms of the spawning area in the 
lower No Name Creek, we followed-the temperatures 
very closely over the last six years. We have had 
problems some years with warm temperatures when 
diversions have been made and low flow conditions 
occur . 
What we have estimated is during the period 
from the first of May to the first of June, it _ 
requires approximately one cfs of water to maintain 
the temperatures below 58 degrees, which is the 
spawning temperature· requirement. 
From the period of June 1 to July 15, it 
requires 2 second feet of water to maintain those 
temperatures during the warmer period as the season 
warms up, and then for the rearing of the fry and 
fingerling to the summer, we can drop that flow back 
to half a cfs to maintain temperatures below 68 
degrees. 
Now, what has been your experience and what has 
been the experience in the operation of the Lahontan 
Cutthroat Trout Fishery down to date from the stand-
point of rnaintaining the proper temperatures? 
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A. Like, the very first year we were there, before we 
MR . PRICE: Excuse me, Dr. Koch. Your Honor, 
I think testimony about the needs of the water so as 
to quantify it \.vould be appropriate. In terms of 
experience, it's gone over the history of this litiga-
tion, and I don ' t think it adds anything to what this 
Court has to determine. 
THE COURT: I thought that the amount of water 
necessary for the fishery facilities as far as 
·quantity is concerned had been determined in the 
previous trial. 
MR. PRICE : They were testified to, Your Honor. 
MR. VEEDER: That is why the issue in regard to 
the experience and the use of water becomes extremely 
important. We are in this position: Your Honor, in 
his Order of March 23, said that the contention of the 
Tribe that the reduction of the f low of water for the 
Lahontan Cutthroat Trout vmuld destroy the fishery 
was baseless. That is part of your order, Your Honor. 
It is the position of the Tribe that we 
have to, and I think it is desirable to; indeed, I 
think it is essential, to put in. evidence as to what 
would occur if Your Honor was to prorate the water 
decreed to the Lahontan Cutthroat Fishery , and whether 
the fishery could be maintained with a reduction of 
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water by proration. 
The exact language of Your Honor appears 
on Page 4 
THE COURT: I am familiar with the Order, Counsel. 
r-1R. VEEDER: This is why we · are putting in 
evidence. Your Honor has said that our contention 
was baseless when we asked in regard to prorating of 
that water, and we submit that to reduce the quantity 
of water in the fishery would be destructive of it, 
· and that's why. this witness was on the stand. 
THE COURT; Well, what I had in mind there, 
Counsel, was it wasn't so much my decision, but 
rather that of the 9th Circuit, and they specifically 
said there was water· reserved here for agricultural 
purposes and that there was water reserved for the 
right to develop the fisheries, and that in the event 
of a shortage that the reserved r~ghts would be pro-
rated among the various parties entitled thereto. 
It may be that the Tribe will have to, 
depending upon how this ·thing comes out, eventually 
you won 't have a problem; it may be you will. 
I come back again to my discussion yesterday 
Instead of considering Mr. Walton, if you consider an 
allottee to be in there , that if the Tribe decided 
that it would take all of their water, all of the 
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reserved water to operate a fish hatchery system, that 
they would thereby deprive the other allottees cif any 
water . That wouldn ' t make any sense. 
I thought the record in the previous trial, 
and again , Counsel is going to have to point this out 
to me , I thought the record in the previous trial 
indicated the number or the quantity of water that 
was necessary to operate the fishery facility , and 
whatever that quantity is , I think that constitutes 
a reserved right in the Tribe. 
But , I think where the problem may arise 
is if there is a conflict between two legitimate 
holders of reserved water rights, and that is why 
the Circuit didn ' t specifically address the prorating 
of the, or the possibility of prorating the reserved 
water for the fisheries , but they made a pretty 
broad statement about what would occur if a nd when 
there was inadequate water to meet the reserved 
rights of all holders of reserved rights . 
MR . VEEDER : Well , Your Honor, I don 't propose 
to argue with Your Honor . I think that the language 
used there pertained to agriculture where a proration 
wouldn ' t be as disastrous as a reduction here. 
THE COURT: Well, the Decision says, "Since the 
Indian allottees ' right as a priority , as of the date 
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the reservation was created, this is the principal 
aspect of the right that renders it more valuable 
than the rights of competing users, and therefore, 
applies to the right acquired by a non-Indian purchaser. 
In the event there is insufficient water to s~tisfy 
all valid claims to reserved water, t he amount avail-
able to each cl~imant should be reduced proportionately." 
Now, that ' s pretty clear language, Mr . Veeder. 
I don't .want to belabor this thing now. How long do 
· you expect to be with Mr. Koch? Again, I am thinking 
of our time problems. 
MR. VEEDER: Mr. Koch? I am trying to move right 
along. All I was goi~g to have him testify specifical]ty 
to was the quantities of water required to maintain 
·the fishery . 
THE COURT: I think it would be more orderly 
to go ahead with the testimony because we are going to 
have to a~gue some of these l~gal questions out 
later. 
MR. PRICE : Your Honor, my objection is that 
this was tried previously and this testimony was 
taken, includi~g Dr . Koch's, and it has been on appeal 
and it has come back. The Tribe is now in the positior 
of realizing that we may be in the position of 
allocating and prorating between competing users and 
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they are trying to augment their claim for needs for 
the fishery at this point in time, and this is 
prejudic i al t o the Walt ons when that i .ssue has been 
forec l osed by t he Appellate Court , as I see it. 
THE COURT : I t seems to me the Appellate .court 
has laid down a prett y, firm line if the purpose of 
this testimony is to persuade the Court on this 
principle. Assume again that we are talking about, 
aside for the moment the due diligence question, 
. however that comes· out , but assume that Mr. Walton's 
property was owned by an allottee who did not --
not obligated to s how any diligence whatsoever , as 
I understand t he case law, that the Tribe, by 
electing to expand or maintain its fishery system 
to the point where it would substantially reduce 
or substantial l y affect the rights of another allottee , 
they may very well have to invade their own ~gricul-
tural reserve waters to do that if it has a greater 
priority to them . 
I don ' t see how under this Dec ision from 
the 9th Circuit I could hold any other way but that 
whatever reserved rights, if any , are found to exist 
i n these several al l otments that are being lit igated 
here that t hey have a priority as of the date of t he 
reservation. I j ust don't know a~y other solution. 
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MR. VEEDER : Well, Your Honor , we have asserted 
to this Court in our presentations to it that we 
are claimi~g immemorial right for the Lahontan 
Cutthroat Fishery in the light of the ruling of the 
9th Circuit. 
I would make an offer of proof, if you 
desire me to , or we can proceed an offer of proof 
by a series of questions, whatever you want. 
THE COURT: I was going to say that I think you 
· should proceed with the testimony so we can finish 
the testimony. We have _got about an hour to do it. 
MR. VEEDER: I don' .t think it "\vi 11 take very 
THE COURT: All· right. 
MR. PRICE: I would like the record to reflect, 
Your Honor, that the Waltons do object to it. It 
is a matter that has been foreclosed. It is cumulative, 
and it is prejudicial in terms of the Court 's Order 
as to matters that would be l itigated on Remand her~. 
THE COURT: Yes. I understand your position 
here , Mr. Price. What consideration I am going to _ givE 
to it, I don't know at the moment, but I want to 
complete the record first because this matter has to 
be resolved, so _ go ahead, Mr. Veeder. 
Do you remember where you were? . 
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